
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 
  

OXFORD ROUND TABLE, INC.  
 
 
v. 
 
 
SLOAN MAHONE 

                                                      PLAINTIFF 
 
 
     CIVIL ACTION NO:  3:07CV-330-R 
 
 
                                                   DEFENDANT 

 
 

REPLY TO PLAINTIFF’S RESPONSE TO  
MOTION TO DISMISS PURSUANT TO RULE 12(b)(2) 

 
 Defendant, Dr. Sloan Mahone, by and though counsel, appears specially in this cause for 

the purpose of challenging jurisdiction, and files this Reply to Plaintiff’s Response to her motion 

to dismiss this case pursuant to Fed. R. Civ. P. 12(b)(2) for lack of jurisdiction. Dr. Mahone, by 

and through counsel, states as follows:  

I.  Defendant is not subject to Personal Jurisdiction in Kentucky 

 Before the merits of plaintiff, Oxford Round Table’s (hereinafter “ORT”), responsive 

memorandum are addressed, defendant would again like to reiterate through additional argument 

that she is simply not subject to personal jurisdiction in the Commonwealth of Kentucky.  For 

that contention, defendant would like to draw the Court’s attention to previous holdings in this 

District that bear that out.   

 A.  Auto Channel, Inc. v. Speedvision Network, LLC 

 In Auto Channel, Inc. v. Speedvision Network, LLC, this Court held that (1) the 

defendants did not have contacts with Kentucky that would permit the assertion of the Kentucky 

long-arm statute, (2) that the causes of action alleged did not arise out of any activities in 

Kentucky, and, (3) that an assertion of personal jurisdiction would violate due process. Id., 995 
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F.Supp. 761(W.D.Ky 1997).   This Court relied, in part, on the holding in Zippo when it stated, 

“the mere fact that Internet users in Kentucky can view advertisements on web pages provided 

by [defendants] falls short of demonstrating that Defendants advertise in Kentucky.”  Auto 

Channel at 765, citing Zippo Mfg. Co. v. Zippo Dot Com, 952 F. Supp. 1119(W.D. Pa. 1997).  

Although this Court concluded that the defendants’ contacts with Kentucky “individually and 

collectively fail[ed] to meet the exacting requirements of K.R.S. 454.210(2)(a)4” (the KY long-

arm statute), the Memorandum Opinion went on to discuss the Sixth Circuit’s due process 

analysis and determined that the Sixth Circuit has incorporated the “arising from” requirement 

into its three-part test for determining the minimum contacts requirement that would allow for 

personal jurisdiction.  Id. at 765-66, citing Southern Machine Co. v. Mohasco Industries, Inc., 

401 F.2d 374(6th Cir.1968).  After consideration of these factors, the Court deemed defendants’ 

contacts with Kentucky to be “de minimus” and held that neither of the defendants “acted 

purposefully within the state in any consequential manner.” Id at766.  Here, defendant certainly 

did not act “purposefully” within this state, in any manner whatever.  Importantly, Auto Channel 

was cited by this Court for its jurisdictional analysis in a subsequent case, Genlyte Thomas 

Group, LLC v. Lighting World, Inc., 2000 WL 33968890 (W.D.Ky.).   

 B.  Genlyte Thomas Group, LLC  v. Lighting World, Inc. 

 The issue considered in Genlyte, as it is here, was whether the defendant “had sufficient 

contacts with Kentucky to permit the exercise of personal jurisdiction over it by this court.” Id at 

*1.  The plaintiff in that case contended, in part, that the defendant’s maintenance of a website 

that potential Kentucky customers could access, was enough of a connection to establish 

personal jurisdiction.  The Chief Judge of this Court at that time, J. Simpson, concluded 

otherwise.   
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 Genlyte relied chiefly on the Western District of Tennessee case of Bailey v. Turbine 

Design, Inc., 86 F.Supp.2d 790 (W.D.Tenn.2000), also an internet defamation case, and further 

referenced the Court’s previous reliance on Zippo in Auto Channel. Id. at 1.  Quoting Bailey, the 

Court stated, “While a general posting on the Internet is not sufficient to establish minimum 

contacts, courts may find personal jurisdiction appropriate where there is “something more” to 

indicate that the defendant purposefully directed his activities to the forum state.” Id. at 1.  This 

Court went on to note that Bailey, in finding that personal jurisdiction was not established, 

concluded that there was no evidence that there was any effort made on the part of the defendant 

to “reach out” to the residents of Tennessee any more than there was to people residing 

elsewhere.  This Court again quoted Bailey, stating: 

It is certainly foreseeable that some of the harm would be felt in [the forum state] 

because Plaintiff lives and works there, but such foreseeability is not sufficient for 

an assertion of jurisdiction. While we agree that [forum] residents are among the 

recipients or viewers of such defamatory statements, they are but a fraction of 

other worldwide Internet users who have received or viewed such statements. The 

mere allegations that the Plaintiff feels the effect of the Defendant's tortious 

conduct in the forum because the Plaintiff is located there is insufficient to satisfy 

Calder[v. Jones, 465 U.S. 782(1984)].  Unless [the forum state] is deliberately or 

knowingly targeted by the tortfeasor, the fact that harm is felt in [the forum state] 

from conduct occurring outside [it] is never sufficient to satisfy due process. 

Id at 2, citing Bailey at 796-97.(emphasis added) 

 
Clearly, here, defendant did not deliberately or knowingly target the State of Kentucky.  As 

stated in her reply affidavit, attached hereto as Exhibit A, defendant had no idea that ORT was 

based in or had any connection with Kentucky until the filing of this lawsuit against her.  In fact, 

she was under the impression that ORT was based in California because the address listed in the 

“Contact Us” section of plaintiff’s website lists a California address as its contact site.  In 
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addition, as evidenced by Exhibit C to plaintiff’s complaint, plaintiff’s  March 23, 2007 letter to 

defendant demanding that she cease and desist from any further internet postings and which 

threatens legal action, lists the return address at 150 East Pacific Coast Highway, Long Beach, 

California. (see Comp., Ex.C) Clearly, defendant did not, at any time, purposely avail herself of 

or target the residents of Kentucky. 

 In addition to the language from Bailey quoted above, that Court also stated, “Plaintiff 

was not attacked as a Tennessee business man.  Indeed, the alleged defamatory comments had 

nothing to do with plaintiff’s state of residence.  Thus, it cannot be said that the defamatory 

statements constitute actions “expressly aimed” at Tennessee.”  Bailey, 86 F.Supp.2d at 796. 

Likewise, defendant here did not criticize ORT, if she did so at all, as a Kentucky corporation 

and/or resident.  Her statements cannot then be considered to have been “expressly aimed” at 

Kentucky and, therefore, personal jurisdiction cannot attach.   

 The Bailey Court also stated, “[t]o find that personal jurisdiction exists on the facts in this 

case would be to subscribe to the notion that anyone who posted information on the Internet is 

subject to nationwide jurisdiction, a leap this court is not prepared to make…. Moreover, the 

mere fact that the website contained defamatory information concerning the plaintiff does not, 

absent some supporting evidence, mean that the defendant possessed the intent to target the 

residents of the forum state.”  Id at 796, citing Barrett v. Catacombs Press, 44 F.Supp.2d 

717(E.D.Pa. 1999).  This language of the Bailey Court mirrors exactly the situation involved 

here.  Plaintiff can provide absolutely zero evidence that defendant possessed any intent to target 

the residents of Kentucky, and her affidavit filed with this Reply as Exhibit A, supports the fact 

that, at no time, did she have any such intent. 

II.  Kentucky does not have personal jurisdiction over Defendant  
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 Much of plaintiff’s Statement of Facts and the Case section of its response is merely its 

own version of the occurrences alleged to have taken place.  In addition, arguments about the 

merits of plaintiff’s claims are inappropriate at this juncture and do not warrant a response at this 

time.  The only issue here is whether or not personal jurisdiction attaches to the defendant in this 

case, which it does not.  Most of defendant’s legal arguments are contained in her original 

supporting memorandum, and will be discussed here as only necessary to refute plaintiff’s 

inaccuracies.  Defendant will address each of these inaccuracies in the order in which they occur 

in plaintiff’s brief. 

A. Plaintiff’s cited Supreme Court and Sixth Circuit Caselaw 
 
 1.  Calder and Keeton 

 Plaintiff begins Subsection A(1), page 10 of its brief, by citing two cases, Calder v. 

Jones, 465 U.S. 783(1984) and Keeton v. Hustler Magazine, 465 U.S. 770(1984).  First, it is 

certainly noteworthy that the offending parties in those cases were The National Enquirer and 

Hustler Magazine, respectively.  In applying the ‘effects test’, the Calder Court determined 

personal jurisdiction appropriate because the defendants knew that the article written about the 

plaintiff, actress Shirley Jones, would have an extremely destructive effect on her and that that 

effect would be felt by her in her home state of California.  The defendants knew she lived and 

worked in California, the defendants had their largest circulation there, and the Court allowed 

jurisdiction because it concluded that the defendants’ tortious acts were specifically aimed at 

California.  Further, plaintiff, on page 11 of its brief, quotes Justice Rehnquist, “an individual 

inured in California need not go to Florida to seek redress from persons, though remaining in 

Florida knowingly caused the injury in California.” Id at 789(emphasis added).  This is simply 

not the case here.  As stated previously, and as shown in Exhibit A to this Reply, defendant had 
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no idea plaintiff was based in Kentucky prior to the filing of this lawsuit and she did not 

knowingly cause injury in Kentucky or anywhere else. (see Exhibit A). 

 With regard to Keeton v. Hustler Magazine, that case involved the circulation of 

magazines.  This is a case involving alleged internet defamation, which wasn’t even an issue 

when Keeton was decided in 1984.  Nevertheless, defendant in that case, Hustler Magazine, had 

clearly purposely availed itself of the state of New Hampshire when it sold its magazines there, 

and did so for a commercial and/or business purpose.  That conduct is easily distinguishable 

from the situation here. Defendant here has sold nothing, nor has done any business whatsoever 

in the State of Kentucky.  Defendant has not engaged in any commercial activity and, again, has 

simply not purposely availed herself of this State.   

 

 2.  Sixth Circuit Cases 

 Subsection A(2) of plaintiff’s responsive memorandum discusses several Sixth Circuit 

cases that have been addressed by defendant in her previous brief to the Court.  However, one 

case in particular is worthy of discussion, Bird v. Parsons, 289 F.3d 865(6th Cir. 2002).  As 

pointed out by plaintiff, that Court found jurisdiction applicable because defendants had a 

website that Ohio residents could register their domain names on and estimated the number of 

those domain names in Ohio to be 4,666 residents. The Court held that “if the website is 

interactive to a degree that reveals specifically intended interaction with residents of the state” 

then purposeful availment is established. Id at 890; (see plaintiff’s brief, p.15).   There are two 

problems with this argument.  First, where is the “specifically intended interaction with residents 

of the state” of Kentucky in this case?  There is none.  As stated, time and again in defendant’s 

briefs, she did not know that plaintiff was a resident of, or did business in or from, Kentucky.  
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Secondly, with regard to the 4,666 Ohio residents that was the basis for passing the “arise from” 

requirement, and with all due respect to the Sixth Circuit, the formula used there was flawed and 

is entirely too simple.  You cannot simply take the total number of domain name registrations in 

the entire country (in Bird it was 333,333) and divided by the number of states in the Union, 

thereby giving each state an equal number of domain names.  You must take into account 

population and perhaps internet activity by region and/or state.  It only logically follows that 

California, with a population of over 34,000,000 people will have more registered domain names 

than Wyoming, which has a population of just over 500,000.  This is the same formula that 

plaintiff urges this court to use, and it is clearly flawed.  If you were to base such an accounting 

on population, however, Kentucky has a population of slightly over 4,000,000 people in the 

state.  The United States, has a population of over 302,000,000 people.  If the same logic and 

population formula applies, then approximately 1% of the US population would be affected by 

defendant’s actions here.  Either way, plaintiff’s reliance on Bird is misplaced, as defendant did 

not specifically intend interaction with the citizens of this State.   

 B.  Plaintiff has not met its minimum contacts burden 

 1.  Purposeful Availment 

 The passage quoted by plaintiff from Keeton in the first part of this subsection (p.17 of 

plaintiff’s Memo), is somewhat confusing. 465 U.S. 770, 780(1984).   First, the passage refers to 

plaintiff not being required to have minimum contacts, not the defendant.  Plaintiff further 

neglects to complete the thought by the Court on that issue in which, immediately following 

plaintiff’s quoted passage, the Court cites Perkins v. Benguet Mining Co., 342 U.S. 437 (1952), 

and states, “In [that case], none of the parties was a resident of the forum State; indeed, neither 

the plaintiff nor the subject-matter of his action had any relation to that State.  Jurisdiction was 
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based solely on the fact that the defendant corporation had been carrying on in the forum “a 

continuous and systematic, but limited, part of its general business.” Id.(emphasis added)(citation 

omitted)  The Keeton Court goes on to note a few paragraphs later, “plaintiff's residence in the 

forum State is not a separate requirement.” 465 U.S. 770, 780. 

 Interestingly, in discussing the minimum contacts requirement, the Keeton Court goes on 

further to state: 

It is undoubtedly true that the bulk of the harm done to petitioner occurred outside 

New Hampshire. But that will be true in almost every libel action brought 

somewhere other than the plaintiff's domicile. There is no justification for 

restricting libel actions to the plaintiff's home forum. The victim of a libel, like 

the victim of any other tort, may choose to bring suit in any forum with which the 

defendant has “certain minimum contacts ... such that the maintenance of the suit 

does not offend ‘traditional notions of fair play and substantial justice.’ [citation 

omitted]” Id at 780-81 citing, International Shoe Co. v. Washington, 326 U.S. 

310, 316, 66 S.Ct. 154, 158, 90 L.Ed. 95 (1945).(emphasis added) 

 

Clearly, the Keeton case does not support plaintiff’s position nearly as strongly as it would lead 

this Court to believe, and, in fact, more likely supports defendant’s position.   

 In addition, a disturbing accusation occurs in the last lines of page 17 of plaintiff’s brief.  

Plaintiff states, “and the Defendant argues that she is subject to the jurisdiction of no court in the 

United States.”  This statement by plaintiff is completely inaccurate.  At no time has defendant 

ever argued that she is not subject to the Courts in this country.  She is, after all a U.S. citizen 

and enjoys and cherishes the rights afforded her as such.   

 Moving on to page 18 of plaintiff’s brief, ORT makes a rather giant leap when it attempts 

to assert that, defendant “very carefully scrutinized the ORT’s website” and that because of this 

she must have deduced that plaintiff was from Kentucky because the company that designed 
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their website, Oldham County Online, is from Kentucky.  One, just because a web designer is 

based in one State does not mean that company can’t design websites for someone in any other 

State, or part of the world, for that matter.  Plaintiff has offered no evidence that Oldham County 

Online limits its business to Kentucky residents only.  Two, and more important, plaintiff, offers 

absolutely no evidence of its contention that defendant ever clicked on that link in the first place, 

or had any knowledge that plaintiff’s website was designed by a Kentucky based web designer.  

This, despite plaintiff having taken defendant’s deposition specifically for the purpose of 

gathering evidence for performing a personal jurisdictional analysis.  At no time during her 

deposition did plaintiff ask her if she knew that plaintiff was based in Kentucky or did business 

in Kentucky.  (See defendant’s deposition, attached hereto in it’s entirety as Exhibit B)  In fact, 

the name “Kentucky” appears only once in the substantive portions (that is, the question and 

answer portion) of her deposition, when plaintiff’s counsel asked her if she was aware that there 

was a lawsuit by ORT against her, individually, and was pending in Kentucky.  (see Ex. B, p5., 

line 2)  Defendant voluntarily appeared for her deposition at significant cost to her.  Plaintiff had 

every opportunity to inquire to the extent to which defendant knew or did not know what 

contacts the plaintiff had with Kentucky and when, but chose, for whatever reason, not to do so.   

 Next, page 18-19 of plaintiff’s brief references the “materials” that defendant purportedly 

knew about.  First, plaintiff again offers no evidence that defendant was aware of the specific 

subjects of these “materials”, and, in fact, she did not.  What she did know was that plaintiff was 

disseminating them.  Plaintiff had never actually seen the materials, but only knew, through her 

colleagues, that they were in existence.  She, therefore, could not have possibly known that the 

State of Kentucky was the base of ORT’s operations.  Again, plaintiff offers no evidence 

otherwise, even though it had every opportunity at defendant’s deposition to substantiate such a 
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claim.  These statements by plaintiff are entirely unfounded and are directly disputed by the 

deposition of defendant that plaintiff took.  Additionally, plaintiff’s reference to defendant 

calling the conference “disturbing and rather disgraceful” is misplaced.  Defendant called into 

question plaintiff’s business practices, not necessarily the validity of the conference itself. 

 Plaintiff takes another giant leap on page 19, when it states,  

“Plaintiff, herein, argues that “purposeful availment” is fully met where the 

Defendant Mahone did intentionally and with purpose and diligence search the 

Plaintiff’s website and conveyed via interactive Internet the aforesaid defamation.  

Her actions were well-designed with a specific prey in mind and the information 

that she had at hand clearly identified the home of her prey as Kentucky.”  P.19, 

plaintiff’s brief. 

 

This statement is entirely unsubstantiated.  As has been discussed throughout this Reply, 

defendant had no idea plaintiff had any contact with Kentucky whatsoever.  Her reply affidavit 

bears that out, and plaintiff did not even come close to addressing that issue in defendant’s 

deposition. 

 On page 20, plaintiff asserts that the number of “reads” The Chronicle’s website received 

on this discussion forum was 14,643, and then attempts to apply the Bird formula to this figure to 

establish, presumably, the number of reads in Kentucky that would have created harm to 

plaintiff.  Taking that figure and using the Bird formula would create approximately 293 “reads” 

in Kentucky.  However, as discussed previously, the Bird formula is flawed.  If, as discussed, 

supra, a more accurate population formula is adopted, there would have been approximately 146 

“reads” in Kentucky.  (Kentucky’s 1% of the total U.S. population) 

 Next, on page 21, plaintiff discusses the Zippo sliding scale, albeit incompletely. Zippo 

Mfg. Co. v. Zippo Dot Com, Inc., 952 F.Supp. 1116, 1119(W.D.Pa.,1997).  As discussed in 
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defendant’s previous Supporting Memorandum, Zippo outlined three phases of internet 

interaction on a sliding scale:  1. Commercial – situations where the defendant clearly does 

business over the internet, 2. Passive – another end, where a defendant has simply posted 

information on a website, and, 3. Interactive – a “middle ground” where a user can exchange 

information with a host computer.  It is in these cases where, “the exercise of jurisdiction is 

determined by examining the level of interactivity and commercial nature of the exchange of 

information that occurs on the Web site.”  Id.  What plaintiff neglects to take into consideration 

is the non-commercial nature of this case.  The reason commercial enterprises use websites and 

the internet is to extend their businesses to intended target states and/or demographics.  Here, 

defendant was not engaged in any commercial enterprise at all.  Nor was she intending that these 

comments were going anywhere except to those colleagues in the discussion group on that site.  

The Chronicles website is used by academicians to exchange information and opinions.  In no 

way did defendant intend the comments to go specifically to Kentucky residents.  Again, 

defendant simply did not purposefully avail herself of this forum.  

 Plaintiff also cites to the Sixth Circuit case of Neogen Corp. v. Neo Gen Screening, 282 

F.3d 883(6  Cir.2002), stating, “A defendant purposefully avails itself of the privilege of acting 

in a state through its website if the website is interactive to a degree that reveals specifically 

intended interaction with residents of that state.” Id at 890.  First, it should be noted that this was 

not defendant’s website.  She was merely posting on it.  Secondly, defendant never “specifically 

intended interaction” with the residents of Kentucky, and plaintiff can offer absolutely no 

evidence to the contrary, despite having taken defendant’s deposition and having had more than 

ample opportunity to develop such evidence.   

th
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 Defendant will rely on her original Memorandum as to the other remaining arguments 

contained in plaintiff’s Response. 

 

 WHEREFORE, for the foregoing reasons, defendant prays this Honorable Court GRANT 

her Motion to Dismiss for Lack of Personal Jurisdiction and for any and all further relief this 

Court deems proper and just.

 
Dated: September 7, 2007           
     Respectfully Submitted,  

     Charles W. Chapman, Chartered 

 

By: /s/charles w. chapman  
Charles W. Chapman-#425834 
ProHac 
300 Evans Avenue, P.O. Box 27 
Wood River, IL 62095-1127 
Telephone:  (618) 254-1127 
Telecopier:  (618) 254-0193 
charlesc@lakinlaw.com

 
 

Rodger Lofton - # 
Law Office of Roger Lofton 
928 Broadway Street 
PO Box 1737 
Paducah, KY  42001 
270.444.999 (t) 
270.444.0036 (f) 
rwlofton@bellsouth.net 

       
ATTORNEY FOR DEFENDANT          
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CERTIFICATE OF FILING
 
 I hereby certify that on September 7, 2007, I electronically filed Defendant’s Reply to 

Motion to Dismiss for Lack of Personal Jurisdiction and Memorandum in Support of Pursuant to 

F.R.C.P. Rule 12(b)(2) with the Clerk of Court using the CM/ECF system, which will send 

notification of such filings(s) to the following: 

 
James C. Bradshaw III 
Klint W. Alexander 
Wyatt, Tarrant & Combbs, LLP 
2525 West End Ave, Ste 1500 
Nashville, TN  37203 
615.244.0020 (t) 
615.256.1726(f) 
jbradshw@wyattfirm.com    
 

 
                 

       /s/charles w. chapman    
 Charles W. Chapman 
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